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DIGEST 

1 .  C o n t r a c t i n g  agency is  under  no o b l i g a t i o n  t o  e l i m i n a t e  
a n  advan tage  which a f i r m  may e n j o y  because  of i t s  p a r t i c -  
u l a r  circumstances, i n c l u d i n g  t h e  award of  a p r i o r  c o n t r a c t  
by t h e  government,  where p r o t e s t e r  n e i t h e r  a l l e g e s  nor  shows 
t h a t  advan tage  r e s u l t e d  from u n f a i r  a c t i o n  on t h e  p a r t  of 
t h e  government .  

2 .  P r o t e s t  t h a t  d a t e s  f o r  r e c e i p t  of  i n i t i a l  and b e s t  and 
f i n a l  o f f e r s  a l lowed i n s u f f i c i e n t  t i m e  f o r  p r e p a r a t i o n  of  
p r o p o s a l s  i s  d i smis sed  as u n t i m e l y  when n o t  f i l e d  p r i o r  t o  
t h e  c l o s i n g  d a t e  f o r  t h e  r e c e i p t  of  p r o p o s a l s .  

D E C I  SIOlD 

Bautech ,  I n c .  p r o t e s t s  t h e  award o f  a c o n t r a c t  t o  Bu i ld ing  
System Design,  I n c .  (BSD), under request f o r  p r o p o s a l s  (RFP) 
N o .  DACW21-88-R-0276, i s s u e d  by t h e  Army Corps of Eng inee r s .  
Bautech p r i n c i p a l l y  a l l e g e s  t h a t  t h e  agency  h a s  a f f o r d e d  BSD 
a n  u n f a i r  c o m p e t i t i v e  advan tage  i n  t h e  c o u r s e  of t h i s  
procurement .  

We deny t h e  p r o t e s t  i n  p a r t  and d i s m i s s  it i n  p a r t .  

By way of  background, t h e  agency,  f o r  s e v e r a l  y e a r s ,  had 
been u s i n g  a computer-based v e r s i o n  of  i t s  c o n s t r u c t i o n  c o s t  
e s t i m a t i n g  sys tem,  "CACES." T h i s  sys tem was s low,  r e q u i r e d  
access t o  a mainframe computer l o c a t e d  i n  Winches t e r ,  
V i r g i n i a ,  and r e q u i r e d  s p e c i a l i z e d  computer knowledge t h a t  
l i m i t e d  t h e  number of p o t e n t i a l  users. I n  1986, t h e  agency 
awarded a s o l e - s o u r c e  c o n t r a c t  t o  BSD t o  a d a p t  t h e  CACES 
sys tem f o r  u s e  on microcomputers ,  i n  a manner similar t o  
B S D ' s  commercial  c o s t - e s t i m a t i n g  sys tem "Composer P lus . "  
The agency found t h a t  t h e  program t h a t  r e s u l t e d  r e p r e s e n t e d  
a sys tem f a r  s u p e r i o r  t o  t h e  o l d  one. For t h i s  r eason ,  t h e  
agency d e c i d e d  t o  p r o v i d e  a n  upgraded v e r s i o n  of  t h e  program 



f o r  u s e  by a l l  Corps elements and supported agencies .  
Although t h e  agency cons idered  awarding a sole-source 
c o n t r a c t  t o  BSD t o  provide  t h i s  system, t h e  Corps decided t o  
o f f e r  o t h e r  f i rms  a chance t o  propose o t h e r  sof tware  t h a t  
might a l s o  meet t h e  Corps' needs. 

Accordingly,  t h e  agency i ssued  t h e  s o l i c i t a t i o n  on J u l y  5 ,  
1988, seeking proposa ls  f o r  a requirements c o n t r a c t  f o r  
sof tware ,  s i t e  licenses and suppor t  services t o  i n s t i t u t e  a 
Micro-Computer Aided Cost  Es t imat ing  System (M-CACES) a t  i t s  
subord ina te  o f f i c e s .  The RFP requi red  d e l i v e r y  of a program 
"with t h e  equ iva len t  f u n c t i o n a l i t y "  of BSD's Composer P l u s ; "  
fur thermore,  t h e  s o l i c i t a t i o n  provided t h a t  award would be 
based on a n  i n t e g r a t e d  assessment of a l l  proposa ls  and t h a t  
a l though c o s t  would be cons idered ,  t e c h n i c a l  c a p a b i l i t y  
would be of paramount importance. 

Three o f f e r o r s  responded by August 4 ,  t h e  c l o s i n g  d a t e  f o r  
r e c e i p t  of i n i t i a l  p roposa ls .  On September 2 ,  t h e  agency 
advised each o f f e r o r  of d e f i c i e n c i e s  and ques t ions  noted by 
agency technica l  e v a l u a t o r s  i n  reviewing t h e  proposa ls ,  and 
i n v i t e d  submission of r ev i sed  proposa ls  and b e s t  and f i n a l  
o f f e r s  ( B A F O )  by September 1 2 ,  1988. On September 2 1 ,  t h e  
agency advised o f f e r o r s  of i t s  i n t e n t i o n  t o  award a contract  
t o  BSD. T h i s  p r o t e s t  followed. 

Bautech o b j e c t s  t o  t h e  a l l e g e d l y  u n f a i r  advantage enjoyed 
by BSD as  a r e s u l t  of t h e  sole-source award made t o  BSD i n  
1986, t h e  agency ' s  assistance t o  BSD i n  adapt ing  CACES f o r  
microcumputer u s e ,  as well as t h e  agency 's  e f f o r t s  t o  
promote Composer P l u s  throughout  t h e  Corps. 

W e  have he ld  t h a t  t h e  government is  under no o b l i g a t i o n  t o  
e l i m i n a t e  a n  advantage which a f i r m  may en joy  because of i t s  
p a r t i c u l a r  circumstances, inc luding  t h e  award of o the r  
c o n t r a c t s  by t h e  government, u n l e s s  t h e  advantage has  
r e s u l t e d  from u n f a i r  a c t i o n  on t h e  p a r t  of t h e  government. 
Bethlehem S t e e l  Corp., e t  a l . ,  8-231923, B-231923.2, Nov. 3, 
1988, 88-2 CPD 11 438. Beyond i ts  argument t h a t  t h e  p a s t  
award t o  BSD was p a r t  of a p a t t e r n  of u n f a i r  behavior ,  t h e  
p r o t e s t e r  has  presented  no evidence t h a t  BSD's advantage 
r e s u l t e d  from u n f a i r  a c t i o n  by t h e  government. I n  t h i s  
regard ,  t h e  p r o t e s t e r  a l l e g e s  t h a t  i n  t h e  course  of 
performing t h i s  c o n t r a c t ,  BSD obta ined  information and 
assistance from t h e  agency not  a v a i l a b l e  t o  o t h e r  o f f e r o r s  
and complains of t h e  agency "promot[ ing]"  t h e  u s e  of 
Composer P l u s  throughout  t h e  Corps. 
r ece iv ing  any nonpublic in format ion  from t h e  agency. The 
agency s ta tes  t h a t  only r o u t i n e  assistance was g iven  BSD 
under i t s  p r i o r  c o n t r a c t  by t h e  agency 's  p r o j e c t  manager " t o  
c a r r y  o u t  t h e  c o n t r a c t . "  The p r o t e s t e r  has  presented  no 
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evidence  otherwise.  Fur ther ,  while  t h e  agency admits t h a t  
Composer P l u s  was demonstrated i n  t r a i n i n g  s e s s i o n s  as a n  
example of " f u t u r e  enhancements t o  automated cons t ruc t ion  
c o s t  e s t i m a t i n g , "  it d e n i e s  any e f f o r t  t o  promote u s e  of t h e  
s p e c i f i c  sof tware .  From t h e  record be fo re  u s ,  we f i n d  no 
b a s i s  t o  conclude t h a t  BSD's advantages i n  t h e  c u r r e n t  
procurement r e s u l t e d  from u n f a i r  a c t i o n  by t h e  agency. 

Regarding t h e  t e c h n i c a l  eva lua t ion ,  Bautech a l s o  a rgues  t h a t  
t h e  agency ' s  f avorab le  eva lua t ion  of BSD's o f f e r  of Composer 
p l u s  was i r r a t i o n a l  because Composer P lus  i s  a m i x t u r e  of 
D-base I1 and C language r o u t i n e s  t h a t  is n e i t h e r  e f f i c i e n t  
nor p r a c t i c a l  f o r  t h e  long-term, but  w i l l  u l t i m a t e l y  r e q u i r e  
major changes t o  meet a l l  RFP requirements .  The p r o t e s t e r  
ca l l s  t h e  agency f ind ing  t h a t  t h e r e  were no disadvantages i n  
BSD's proposa l  "unbel ievable"  because "no one is p e r f e c t . "  

The agency m u s t  bear  t h e  burden of any d i f f i c u l t i e s  i ncu r red  
by reason of a d e f e c t i v e  e v a l u a t i o n ;  i t  is  not  our p o s i t i o n  
t o  q u e s t i o n  a n  agency 's  t e c h n i c a l  e v a l u a t i o n  where t h e  
p r o t e s t e r  has  not demonstrated t h a t  it was c l e a r l y  unrea- 
sonable .  The p r o t e s t e r ' s  disagreement with t h e  e v a l u a t i o n  
does not  e s t a b l i s h  t h a t  t h e  e v a l u a t i o n  was clear ly  unrea- 
sonable .  T ranspor t a t ion  Research Corp., B-231914; Sept.  27,  
1988, 88-2 CPD 290. The record shows t h a t  Composer Plus, 
c o n t r a r y  t o  t h e  p r o t e s t e r ' s  a s s e r t i o n s ,  is  not  a m i x t u r e  of 
D-base I1  and C language but i s  a compiled program ( a  
program independent of a l l  o t h e r  so f tware  of t h e  user ' s  
computer).  Fu r the r ,  w e  have reviewed t h e  RFP, t h e  proposa ls  
and t h e  t e c h n i c a l  e v a l u a t i o n  and f i n d  it not a t  a l l  
unbel ievable  t h a t  a n  o f f e r  of Composer P l u s ,  i n  response t o  
a s p e c i f i c a t i o n  c a l l i n g  f o r  Composer P l u s  o r  i ts  f u n c t i o n a l  
e q u i v a l e n t ,  could be found t o  c o n t a i n  no disadvantages.  
There i s  nothing i n  t h e  record t o  sugges t  otherwise.  

I n  i ts  p r o t e s t ,  Bautech a l s o  raises q u e s t i o n s  about t h e  
long-term s t a b i l i t y  of BSD, both  i t s  f i n a n c i a l  h e a l t h  and 
i t s  dependence on cer ta in  key personnel ,  whose d e a t h  or  
r e t i r e m e n t ,  t h e  p r o t e s t e r  a rgues ,  could  prevent  BSD from 
performing. Whether BSD is capable  of performance i s  a 
q u e s t i o n  of i t s  r e s p o n s i b i l i t y  as a p rospec t ive  c o n t r a c t o r ;  
t h e  agency has  found BSD t o  be r e spons ib l e ,  and our Of f i ce  
w i l l  no t  r ev iew s u c h  a n  a f f i r m a t i v e  r e s p o n s i b i l i t y  d e t e r -  
minat ion absen t  a showing of p o s s i b l e  f raud  o r  bad f a i t h  o r  
a n  a l l e g e d  f a i l u r e  t o  apply d e f i n i t i v e  r e s p o n s i b i l i t y  
c r i t e r i a .  4 C.F.R.  S 21.3(m) ( 5 )  (1988) ;  Masscomp, B-232012, 
Aug. 1 9 ,  1988, 88-2 CPD 11 165. The p r o t e s t e r  has  made no 
such showing. 
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The remainder of Bautech 's  p r o t e s t  is  c l e a r l y  untimely. 
Under our  Bid P r o t e s t  Regulat ions,  4 C.F.R. S 2 1 . 2 ( a )  ( 1  1, 
p r o t e s t s  based upon a l l e g e d  i m p r o p r i e t i e s  i n  a s o l i c i t a t i o n  
which are  apparent  p r i o r  t o  t h e  c l o s i n g  d a t e  f o r  r e c e i p t  of 
p roposa l s  m u s t  be f i l e d  p r i o r  t o  t h e  c l o s i n g  d a t e  f o r  
r e c e i p t  of proposa ls .  Bautech's a d d i t i o n a l  ground f o r  
p r o t e s t  t h a t  t h e  t i m e  f o r  submi t t ing  i n i t i a l  p roposa ls  and 
BAFOs w a s  t o o  s h o r t ,  f i l e d  a f t e r  a l l  proposa ls  had been 
submi t ted ,  and a f t e r  t h e  agency had announced i ts  award 
d e c i s i o n ,  is  t h e r e f o r e  untimely. L a n e  Roofing Co., I n c . ,  
B-232273, Sept .  1 ,  1988, 88-2 CPD l! 2 0 6 .  

The p r o t e s t  is denied i n  p a r t  and d ismissed  i n  p a r t .  

James' F. Hinchman 
G e n e r a l  Counsel 
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